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Date following the end of such calendar
quarter.

(b) Conditions for making Distribution.
All Distributions under this section are
subject to the following conditions:

(1) You must obtain SBA’s written
approval before the distribution date;

(2) The ending date of the period for
which you compute your Earmarked
Profits, Prioritized Payments, Adjust-
ments, Charges, Profit Participation,
Retained Earnings Available for Dis-
tribution, liquidity ratio, Capital Im-
pairment, and any other applicable
computations required under §§107.1500
through 107.1570, must be:

(i) The distribution date, or

(ii) If your Distribution includes an-
nual Distributions under
§§107.1540(a)(1), 107.1550 and/or 107.1560,
your most recent fiscal year end;

(3) If your Distribution includes an
amount which SBA will apply as a re-
demption of Participating Securities,
the effective date of such redemption,
for all purposes including future com-
putations of Prioritized Payments, will
be the next Payment Date following
the distribution date.

[63 FR 5872, Feb. 5, 1998, as amended at 64 FR
70997, Dec. 20, 1999]

§107.1580 Special rules for In-Kind
Distributions by Licensees.

(a) In-Kind Distributions while Licensee
has outstanding Participating Securities.
A Distribution under §§107.1540, 107.1560
or 107.1570 may consist of securities (an
“In-Kind Distribution’). Such a Dis-
tribution must satisfy the conditions
in this paragraph (a).

(1) You may distribute only Distrib-
utable Securities.

(2) You must distribute each security
pro-rata to all investors and to SBA or
its designated agent or Trustee, based
on the amounts that each party would
receive if the Distribution were in
cash.

(3) You must impute a gain (loss) on
each security being distributed as if it
were being sold, using the value of the
security as of the declaration date of
the Distribution (if you are a Corporate
Licensee) or the distribution date (if
you are a Partnership Licensee).

(4) You must deposit SBA’s share of
securities being distributed with a dis-
position agent designated by SBA. As
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an alternative, if you agree, SBA may
direct you to dispose of its shares. In
this case, you must promptly remit the
proceeds to SBA.

(b) In-Kind Distributions after Licensee
has redeemed all Participating Securities.
This paragraph (b) applies from the
time you redeem all your Participating
Securities until you dispose of all your
BEarmarked Assets.

(1) You may make an In-Kind Dis-
tribution of an Earmarked Asset only
if you pay SBA the lower of:

(i) An amount equal to the Unreal-
ized Appreciation on the asset; or

(ii) The full amount of your Accumu-
lated Prioritized Payments and unpaid
Adjustments.

(2) You must obtain SBA’s prior writ-
ten approval of any In-Kind Distribu-
tion of BEarmarked Assets that are not
Distributable Securities, specifically
including approval of the valuation of
the assets.

[61 FR 3189, Jan. 31, 1996, as amended at 63
FR 5872, Feb. 5, 1998; 64 FR 70997, Dec. 20,
1999]

§107.1585 Exchange of Debentures for
Participating Securities.

You may, in SBA’s discretion, retire
a Debenture through the issuance of
Participating Securities. To do so, you
must:

(a) Obtain SBA’s approval to issue
Participating Securities;

(b) Pay all unpaid accrued interest on
the Debenture, plus any applicable pre-
payment penalties, fees, and other
charges;

(c) Have outstanding Equity Capital
Investments (at cost) equal to the
amount of the Debenture being refi-
nanced; and

(d) Classify all your existing Loans
and Investments as Earmarked Assets.

[63 FR 5869, Feb. 5, 1998]

§107.1590 Special rules for companies
licensed on or before March 31,
1993.

This section applies to companies li-
censed on or before March 31, 1993 that
apply to issue Participating Securities.

(a) Election to exclude pre-existing port-
folio. You may choose to exclude all
(but not a portion) of your Loans and
Investments as of March 31, 1993, from
classification as Earmarked Assets if:



§107.1600

(1) The proceeds of your first
issuance of Participating Securities
are not used to refinance outstanding
Debentures (see §107.1685(a)). SBA will
consider payment or prepayment of
any outstanding Debenture to be a refi-
nancing unless you demonstrate to
SBA’s satisfaction that you can pay
the Debenture principal without rely-
ing on the proceeds of the Partici-
pating Securities.

(2) SBA, in its sole discretion, ap-
proves the exclusion.

(b) Treatment of pre-existing portfolio if
not excluded. If you do not choose to ex-
clude your Loans and Investments as of
March 31, 1993, they will be Earmarked
Assets for all purposes.

(c) Requirements for Licensee’s first
issuance of Participating Securities. When
you apply for your first issuance of
Participating Securities, you must
comply with the following:

(1) For each of your Loans and In-
vestments, you must submit:

(i) The most recent annual report (or
fiscal year-end financial statements)
and the most recent interim financial
statements of the Small Business; and

(ii) Your valuation reports on the
Small Business, prepared as of the end
of each of your last three fiscal years.
If you have applied for Participating
Securities on the basis of interim fi-
nancial statements, you must also sub-
mit a valuation report as of your in-
terim financial statement date.

(2) If you have negative Undistrib-
uted Net Realized Earnings and/or a
net Unrealized Loss on Securities Held,
SBA may require you to undergo a
quasi-reorganization in accordance
with generally accepted accounting
principles.

(3) If your financial statements ac-
companying the Participating Securi-
ties application are for an interim pe-
riod, you must have your SBA-ap-
proved independent public accountant
perform a limited-scope audit of the
statements. For purposes of this para-
graph (d)(3), ‘‘limited scope audit”
means auditing procedures sufficient
to enable the independent public ac-
countant to express an opinion on the
Statement of Financial Position and
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the accompanying Schedule of Loans
and Investments.

[61 FR 3189, Jan. 31, 1996, as amended at 63
FR 5873, Feb. 5, 1998]

FUNDING LEVERAGE BY USE OF SBA-
GUARANTEED TRUST CERTIFICATES
(“TCS”)

§107.1600 SBA authority to issue and
guarantee Trust Certificates.

(a) Authorization. Sections 319(a) and
(b) of the Act authorize SBA or its CRA
to issue TCs, and SBA to guarantee the
timely payment of the principal and in-
terest thereon. Any guarantee by SBA
of such TC is limited to the principal
and interest due on the Debentures or
the Redemption Price of and
Prioritized Payments on Participating
Securities in any Trust or Pool back-
ing such TC. The full faith and credit
of the United States is pledged to the
payment of all amounts due under the
guarantee of any TC.

(b) Periodic exercise of authority. SBA
will issue guarantees of Debentures and
Participating Securities under section
303 and of TCs under section 319 of the
Act at six month intervals, or at short-
er intervals, taking into account the
amount and number of such guarantees
or TCs.

(c) SBA authority to arrange public or
private fundings of Leverage. SBA in its
discretion may arrange for public or
private financing under its guarantee
authority. Such financing arranged by
SBA may be accomplished by the sale
of individual Debentures or Partici-
pating Securities, aggregations of De-
bentures or Participating Securities, or
Pools or Trusts of Debentures or Par-
ticipating Securities.

(d) Pass-through provisions. TCs shall
provide for a pass-through to their
holders of all amounts of principal and
interest paid on the Debentures, or the
Redemption Price of and Prioritized
Payments on the Participating Securi-
ties, in the Pool or Trust against which
they are issued.

(e) Formation of a Pool or Trust hold-
ing Leverage Securities. SBA shall ap-
prove the formation of each Pool or
Trust. SBA may, in its discretion, es-
tablish the size of the Pools and their
composition, the interest rate on the
TCs issued against Trusts or Pools,



